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>
Court of Appeal, Second District, Division 3, Cali-
fornia.
Ronald GALLIMORE, Plaintiff and Appellant,
V.
STATE FARM FIRE & CASUALTY INSUR-
ANCE COMPANY, et al., Defendants and Re-
spondents.

Nos. B147937, B156219.
Oct. 22, 2002.
Review Denied Jan. 29, 2003.

Insured brought action against property insurer
to obtain relief for claims handling practices. The
insurer filed a special motion to strike under the
anti-SLAPP statute since the insured allegedly re-
lied on the insurer's confidential report to the De-
partment of Insurance (DOI). The Superior Court,
Los Angeles County, BC229003, Ray L. Hart, J.,
granted motion and awarded attorney fees. Insured
appealed. The Court of Appeal, Croskey, J., held
that the anti-SLAPP statute did not apply.

Reversed and remanded.
West Headnotes
{1} Pleading 302 €360

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k360 k. Application and Proceedings

Thereon. Most Cited Cases

Under anti-SLAPP statute applicable to stra-
tegic lawsuits against public participation, defend-
ant that files a motion to strike has the burden of
making a prima facie case on the first issue whether
plamntiff's cause of action arose from acts by de-
fendant in furtherance of defendant's right of peti-
tion or free speech in connection with a public is-
sue. West's Ann.Cal.C.C.P. § 425.16(b)(1).

[2] Pleading 302 €=>360

302 Pleading

302X VI Motions

302k351 Striking Out Pleading or Defense
302k360 k. Application and Proceedings

Thereon. Most Cited Cases

Under anti-SLAPP statute applicable to stra-
tegic lawsuits against public participation, the
plaintiff opposing the motion to strike has the bur-
den on the issue whether the plaintiff has estab-
lished a reasonable probability of success on the
claims at trial. West's Ann.Cal.C.C.P. § 425.16
(b)(1).

[3] Pleading 302 €360

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k360 k. Application and Proceedings
Thereon. Most Cited Cases
Under anti-SLAPP statute applicable to stra-
tegic lawsuits against public participation, the
plaintiff opposing the motion to strike has no oblig-
ation to demonstrate a probability of success if the
defendant fails to meet the threshold burden of
showing that plaintiff's cause of action arose from
acts by defendant in furtherance of defendant's right
of petition or free speech in connection with a pub-
lic issue. West's Ann.Cal.C.C.P. § 425.16(b)(1).

{4] Pleading 302 €~>358

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases
The statutory phrase “cause of action arising
from” in the anti-SLAPP statute authorizing a spe-
cial motion to strike a cause of action arising from
an act by the defendant in furtherance of the per-
son's right of petition or free speech means that the
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defendant's act underlying the plaintiff's cause of
action must itself have been an act in furtherance of
the right of petition or free speech; in the context of
strategic lawsuits against public participation
(SLAPP), the critical point is whether the plaintiff's
cause of action itself was based on an act in further-
ance of the defendant's right of petition or free
speech. West's Ann.Cal.C.C.P. § 425.16(b)(1).

[5] Pleading 302 €~°360

302 Pleading
302X V1 Motions
302k351 Striking Out Pleading or Defense
302k360 k. Application and Proceedings

Thereon. Most Cited Cases

In deciding whether the “arising from” require-
ment is met in the anti-SLAPP statute authorizing a
special motion to strike a cause of action arising
from an act by the defendant in furtherance of the
person's right of petition or free speech, a court
considers the pleadings and supporting and oppos-
ing affidavits stating the facts upon which the liab-
ility or defense is based in the alleged strategic law-
suit against public participation (SLAPP). West's
Ann.Cal.C.C.P. § 425.16(b)(1).

[6] Pleading 302 €>358

302 Pleading
302XVI1 Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

The mere fact that a plaintiff has filed an action
after a defendant has engaged in some protected
activity does not mean that the plaintiff's action
arose from that activity and is a strategic lawsuit

against public participation {SLAPP) subject to the
anti-SLAPP  statute. West's Ann.CalC.CP. §
425.16(b)(1).

[7] Pleading 302 €~>358

302 Pleading
302XVI Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

The anti-SLAPP statute applicable to strategic
lawsuits against public participation cannot be read
to mean that any claim asserted in an action which
arguably was filed in retaliation for the exercise of
speech or petition rights falls under the statute,
whether or not the claim is based on conduct in ex-
ercise of those rights. West's Ann.CalC.C.P. §
425.16(b)(1).

{8] Pleading 302 €358

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

The mere fact that an action was filed after pro-
tected activity took place does not mean the action
arose from that activity for the purposes of the anti-
SLAPP statute applicable to strategic lawsuits

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 3

102 Cal. App.4th 1388, 126 Cal.Rptr.2d 560, 02 Cal. Daily Op. Serv. 10,585, 2002 Daily Journal D.A.R. 12,183

(Cite as: 102 Cal.App.4th 1388, 126 Cal.Rptr.2d 560)

against public participation. West's Ann.Cal.C.C.P.
§ 425.16(b)(1).

[9] Pleading 302 €=>358

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

The fact that a cause of action arguably may
have been triggered by a defendant's protected
activity does not entail it is one arising from such
and subject to anti-SLAPP statute applicable to
strategic lawsuits against public participation; In
the anti-SLLAPP context, the critical consideration is
whether the cause of action is based on the defend-
ant's protected free speech or petitioning activity.
West's Ann.Cal.C.C.P. § 425.16(b)(1).

[10] Pleading 302 €358

302 Pleading
302X V1 Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

Insured's action against property insurer to ob-
tain relief for claims handling practices did not
arise from the insurer's confidential report to the
Department of Insurance (DOI) or from any com-

munication by the insurer to the DOT in connection
therewith and, therefore, was not subject to the anti-
SLAPP statute applicable to strategic lawsuits
against public participation, even if the report
triggered the action; the insured sought no recovery
for the insurer's activity in communicating informa-
tion to DOI and did not allege that any such com-
munication was wrongful or the cause of any in-
jury, and the alleged wrongful acts were not done in
furtherance of any claimed right of petition or free
speech. West's Ann.Cal.C.C.P. § 425.16(b)(1).

{11} Pleading 302 €~358

302 Pleading
302X VI Motions
302k351 Striking Out Pleading or Defense
302k358 k. Frivolous Pleading. Most
Cited Cases

Torts 379 €437

379 Torts
379V Other Miscellaneous Torts
379k437 k. Resort to or Conduct of Legal
Remedies. Most Cited Cases
(Formerly 379k14)

An insurer's claim that its communications to
the Department of Insurance (DOI) regarding
claims handling were protected did not make the
anti-SLAPP statute applicable to the insured's ac-
tion alleging misconduct in claims handling, even if
the insured was relying on the communications to
prove wrongful conduct; a claim that allowing the
insured to rely on the communications to prosecute
his action would effectively interfere with the in-
surer's right to freely communicate with its regulat-
ory agency confused the insurer's allegedly wrong-
ful acts with the evidence that the insured would
need to prove the misconduct. West's
Ann.Cal.C.C.P. § 425.16(b)(1).

**562 *1390 Foundation For Taxpayer and Con-
sumer Rights, Harvey Rosenfield, Santa Monica,
and Pam Pressley; Robinson, Calcagnie & Robin-
son, Mark P. Robinson, Jr., and Sharon J. Arkin,
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Newport Beach, for Plaintiff and Appellant.

Severson & Werson and William L. Stern; Robie &
Matthai, Pamela E. Dunn, Los Angeles, and Daniel
J. Koes for Defendants and Respondents.

CROSKEY, .

In these consolidated appeals, plaintiff and ap-
pellant, Ronald Gallimore, seeks relief from a judg-
ment of dismissal entered following the trial court's
order granting a motion to strike under *1391Code
of Civil Procedure section 425.16 (the so-called
“anti-SLAPP” (strategic lawsuit against public par-
ticipation) statute).™ He also appeals from the
subsequent order of the trial court awarding attor-
ney's fees pursuant to section 425.16, subdivision
(c). (See fn. 8, post.) Defendants and Respondents
mnclude State Farm Fire & Casualty Insurance Com-
pany and State Farm Mutual Automobile Insurance
Company and a number of their employees
(hereafter collectively referred to as State Farm). ™2

FN1. Unless otherwise indicated, all stat-
utory references are to the Code of Civil
Procedure.

FN2. The State Farm employees appearing
herein as defendants and respondents are
Sandy Horton, John Baker, Daniel Ep-
pinger, Teresa Collins, Scott Metz, Charles
G. Hook and Tinga Nicholson.

Based on allegations of claims handling mis-
conduct by State Farm, plaintiff sought relief under
Business and Professions Code sections 17200 et
seq. State Farm responded to plaintiff's complaint
with a motion to strike under section 425.16. State
Farm argued that plaintiffs allegations were based
upon, and arose from, confidential written reports
and related materials that State Farm had filed with
the Department of Insurance and thus constituted a
“SLAPP suit” and fell within the gatekeeping pro-
visions of section 425.16. Because we conclude that
both State Farm and the trial court have confused

allegations of wrongdoing with the evidence re-
quired to prove them, we find no basis for a motion
to strike plaintiff's complaint under section 425.16.
We therefore reverse both the judgment (No.
B147937) and the subsequent order awarding attor-
ney's fees (No. B156219) and remand the matter for
further proceedings.

FACTUAL AND PROCEDURAL BACK-
GROUND ¥

FN3. The facts we recite are not in dispute
and are clearly established by the appellate
record before us.

On April 27, 2000, plaintiff filed his complaint
in this matter alleging a single cause **563 of ac-
tion against State Farm in which he sought injunct-
ive, restitutionary and other equitable relief under
California's unfair competition law (Bus. &
Prof.Code, §§ 17200 et seq.). Plaintiff alleged that
State Farm had, within the previous four years,
“engaged in unfair business practices in this state in
the context of the adjustment of property loss
claims including, without limitation, property loss
claims arising out of the Northridge Earthquake.” PV

FN4. In paragraph 18 of his complaint,
plaintiff alleged, on information and belief,
the commission by State Farm of specific
statutory and regulatory violations and oth-
er misconduct:

“a. Unnecessary or excessive reduction
of the claim amount on the basis of nat-
ural wear and tear in violation of Insur-
ance Code section 790.03(h)(3) and 10
Cal.Code of Regs. Section 2695.3(a);

“b. Failure to explain why a claim pay-
ment was reduced in violation of Insur-
ance Code section 790.03(h)(1); Insur-
ance Code section 790.03(h)33); 10
Cal.Code of Regs. Section 2695.4(a);
Penal Code section 550(b)(1); Penal
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Code section 550(b)(2); and Penal Code
section 550(b)(3);

“c. Failure to investigate claims properly
and inadequate or delayed investigation
of claims in violation of Insurance Code
section  790.03(h)(3); Insurance Code
section 790.03(h)(5); and 10 Cal.Code of
Regs. Section 2695.6(a);

*d. Failure to properly explain policy-
holder benefits in violation of Insurance
Code section 790.03(h)(1); 10 Cal.Code
of Regs. Section 2695.4(a); Penal Code
section S550(b)(1); Penal Code section
550(b)(2); and, Penal Code section 550

()(3);
“e. Misleading policyholders regarding
material facts conceming their claims in
violation of Insurance Code section
790.03(h)(1); 10 Cal.Code of Regs. Sec-
tion 2695.4(a); Penal Code section 550
(b)(1); Penal Code section 550(b)(2);
and, Penal Code section 550(b)(3);

“f. Misrepresenting to policyholders ma-
terial facts concerning their claims and
the valid and proper amount of benefits
due under their policies in violation of
Insurance Code section 790.03(h)(1); 10
Cal.Code of Regs. Section 2695.4(a);
Penal Code section 550(b)(1); Penal
Code section 550(b)(2); and Penal Code
section 550(b)(3);

“g. Imposing unacceptably low benefit
payments under the policies in violation
of Insurance Code section 790.03(h)(5)
and 10 Cal.Code of Regs. section
2695.7(g);

“h. Failing to accurately, adequately and
sufficiently document claim files in viol-
ation of Insurance Code section 790.03
(h)(3) and 10 Cal.Code of Regs. Section

2695.3(a);

“i. Refusing to cooperate with regulatory
authorities as required by Insurance
Code section 733 concerning informa-
tion required to be provided to ensure
defendant's compliance with state laws;

“j.  Destroying documents, including
documents relating to insureds, in order
to preclude their use in litigation;

“k. Forging waivers of coverage in order
to limit or preclude payment of claims;

“}. Manufacturing evidence with respect
to declarations pages in order to assert
that certain types of coverages were not
issued when, in fact, they were; and,

“m. Coaching and/or instructing employ-
ees to make misleading or false state-
ments under oath.”

*1392 In his complaint (paragraph 16),
plaintiff alleged that the California Department of
Insurance (DOI) had conducted an investigation of
State Farm in which it had examined 825 claim
files and found violations by State Farm in nearly
50% of them. The DOI investigators had recom-
mended a repayment fund for policyholders of
$114.7 million and fines against State Farm of
$2.38 billion. Plaintiff further alleged that the In-
surance Commissioner had failed and refused to
follow or adopt such recommendations and it was
therefore imperative that the alleged violations and
misconduct be addressed in plaintiff's action under
Business and Professions Code, sections 17200 et
seq.

Based upon these allegations, plaintiff, acting
as a private attorney general. requested, on behalf
of the general public, (1) an injunction to prevent
State Farm from engaging in such conduct in the
future,**564 (2) appropriate restitutionary relief,
(3) disgorgement of illegally obtained profits and
other appropriate relief and (4) reasonable attor-
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ney's fees.

*1393 State Farm responded on August 7,
2000, with a special motion to strike plaintiff's
complaint under section 425.16, subdivision (b)(1).
FNs State Farm argued that it had responded to the
DOI's investigative inquiries and the confidential
market conduct examination that DOI had conduc-
ted and that State Farm's written and oral commu-
nications were successful in persuading the Com-
missioner that no violations or other misconduct
had occurred. In spite of this, plaintff and his attor-
neys had gained access to such confidential inform-
ation and had based plantiffs entire complaint
thereon. To permit plaintiff's action to go forward,
according to State Farm, would interfere with (1)
State Farm's ability to respond to an official DOI
proceeding (i.e., 2 market conduct examination) and
(2) State Farm's First Amendment right to commu-
nicate freely and confidentially with its state regu-
lator in response to an official inquiry. These cir-
cumstances were sufficient, State Farm argued, to
bring plaintiffs complaint within the anti-SLAPP
suit provisions set out in section 425.16, subdivi-
sions (b) and (e). Further, since his complaint was
alleged on information and belief, and all of the
evidentiary matters described in the complaint were
either founded on confidential material or consti-
tuted rank hearsay, plaintiff could not demonstrate,
by competent and admissible evidence, the required
“probability” of success in the action. Therefore,
State Farm urged the trial court that plaintiff's com-
plaint be stricken.

FNS. Subdivision (b) of section 425.16
provides in relevant part: “(1) A cause of
action against a person arising from any
act of that person in furtherance of the per-
son's right of petition or free speech under
the United States or California Constitu-
tion in connection with a public issue shall
be subject to a special motion to strike, un-
less the court determines that the plaintiff
has established that there is a probability
that the plaintiff will prevail on the claim.

“(2) In making its determination, the
court shall consider the pleadings, and
supporting and opposing affidavits stat-
ing the facts upon which the liability or
defense is based.” (Italics added.)

Subdivision (b) of section 425.16 must
be read together with subdivision (e) of
section 425.16 which states: “As used in
this section, ‘act in furtherance of a per-
son's right of petition or free speech un-
der the United States or California Con-
stitution in connection with a public is-
sue’ includes (/ ) any written or oral
statement or writing made before a legis-
lative, executive, or judicial proceeding,
or any other official proceeding author-
ized by law; (2) any written or oral state-
ment or writing made in connection with
an issue under consideration or review
by a legislative, executive, or judicial
body, or any other official proceeding
authorized by law; (3) any written or or-
al statement or writing made in a place
open to the public or a public forum in
connection with an issue of public in-
terest; (4) or any other conduct in fur-
therance of the exercise of the constitu-
tional right of petition or the constitu-
tional right of free speech in connection
with a public issue or an issue of public
interest.”

Plaintiff responded that a motion to strike un-
der section 425.16 was inappropriate because the
allegations of his complaint were based on State
Farm's claims handling activities and practices, as
well as violations and evasions of relevant statutory
and regulatory mandates, not upon State *1394
Farm's affirmative communicative acts in respond-
ing to a DOI investigation. In other words, there
was no basis for State Farm's claim that it was be-
ing sued for some act done “in furtherance of” its
constitutional right of petition or free speech.

The trial court rejected plaintiff's contention
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and accepted State Farm's argument**565 and
granted its special motion to strike on December
11, 2000. ¢ Thereafter, on November 26, 2001,
the trial court, pursuant to the authority *1395 con-
tatned in section 425.16, subdivision (c), awarded
State Farm $61,000 in attorney's fees for its suc-
cessful prosecution of its special motion to strike
plaintiff's complaint.

FN6. In its order and judgment of dis-
missal filed on December 11, 2000, the tri-
al court stated, in pertinent part:

“IT IS HEREBY ORDERED that State
Farm's Special Motion to Strike the en-
tire complaint is GRANTED. The Court
finds that Plaintiff Ronald Gallimore has
failed to satisfy the requirements of
Code of Civil Procedure § 425.16 with
respect to the claim asserted in the Com-
plaint, for each and all of the following
reasons:

“1. Plaintiff Ronald Gallimore's instant
complaint against State Farm is based
on the Market Conduct Examinations
prepared by the Insurance Commission-
er pursuant to California Insurance
Code § 730. The Court finds the inform-
ation provided by State Farm to the In-
surance Commissioner for the Market
Conduct Examinations to be confidential
and is not subject to disclosure, except
where the Commissioner, at his discre-
tion, deems it appropriate. Ins. C. §
735.5(a).

“2. For the reasons stated in State Farm's
Special Motion to Strike under Code of
Civil Procedure § 425.16 and Civil Code
47(b), absolute privilege attaches to the
information divulged by State Farm to
the Insurance Commissioner in proceed-
ings “authorized by law” barring each
and all claims alleged by Ronald Gal-
limore against State Farm. In bringing

this action against State Farm, Ronald
Gallimore has not made a verified show-
ing on personal knowledge, as required
under Section 425.16, that he possesses a
reasonable “‘probability” of success on
the merits of the alleged claims.
Plaintiff's allegations are based solely
upon information derived from the Mar-
ket Conduct Examinations. He sets forth
no cause of action independent of the
material that may be contained therein.

“3. The access to the Market Conduct
Examinations by members of the state
legislature, through whatever means, and
the posting of it on the Senate Website
are irrelevant to -the issue of privilege.
California law makes it clear that the In-
surance Commissioner is the sole holder
of the privilege and there is no showing
in the record that he has waived that
privilege at any relevant time. The priv-
ilege itself may not be defeated by the
unauthorized dissemination of the Mar-
ket Conduct Examinations regardless of
the intent or reasons that may have mo-
tivated the disclosure. To conclude oth-
erwise would be violative of the stat-
utory provisions and underlying public
policy giving rise to the privilege in the
first instance. Those insurers that submit
information to the Insurance Commis-
sioner, believing it to be confidential and
not usable against them in a proceeding
at law, would face an unforeseen risk if
some third party released such material
in a public forum. The risk, of course,
would be the filing of lawsuits against
insurers based upon information that was
released to the Commissioner under the
good faith belief that it could not be used
against them. Such a result would under-
mine the legislative scheme that encour-
ages the flow of that information to
those in government who are responsible
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for overseeing the whole of the insur-
ance industry for benefit of the public.

“In light of the granting of the Special
Motion to Strike against the entirety of
the complaint, State Farm is entitled to
judgment forthwith. As the prevailing
party, State Farm also is entitled to its
costs incurred in the instant action. Such
costs shall include all attorney's fees and
costs incurred by State Farm pursuant to
Code of Civil Procedure § 425.16(c).
State Farm shall provide this court with
a [proposed] Order and Judgment, to-
gether with a Memorandum of Costs,
within 15 days.” (Italics added.)

Plaintiff filed timely appeals from both the
judgment of dismissal ™ (No. B147937) and the
post-judgment order awarding attorney's fees to
State Farm (No. B156219). As we note below, in
view of our ruling on the judgment of dismissal, we
will have no need to reach or discuss the attorney's
fee order beyond the recognition of the fact **566
that, upon reversal of the judgment, it is left
without any legal basis.

FN7. The judgment of dismissal was not
actually signed and filed until August 3,
2001. Plaintiff's notice of appeal, filed on
February 7, 2001, was therefore premature.
In the interest of judicial economy,
however, we have exercised our discretion
to treat such notice as timely. (Vibert v.
Berger (1966) 64 Cal2d 65, 67-68, 48
Cal.Rptr. 886, 410 P.2d 390.)

ISSUE PRESENTED

The critical and dispositive issue presented in
these appeals is whether, under the undisputed facts
presented by this record, section 425.16 has any ap-
plication. Or, to phrase the issue in the language of
the statutory predicate, has plainuff filed “a cause
of action against [State Farm) arising from any act
of [State Farm] in furtherance of [State Farm's]
right of petition or free speech under the United

States or California Constitution in connection with
a public issue .77 ( § 425.16, subd. (b)(1); italics
added.) As we explain, we think the answer to that
question is clearly “No.”

DISCUSSION

1. General Principles and Standard of Review

In 1992, the Legislature enacted section 425.16
in an effort to curtail lawsuits brought primarily “to
chill the valid exercise of ... freedom of speech and
petition for redress of grievances” and *to encour-
age continued participation in matters of public sig-
nificance.” ( § 425.16, subd. (a).) ™8 The section
authorizes a special motion to strike “[a] cause of
action against a *1396 person arising from any act
of that person in furtherance of the person’s right of
petition or free speech under ‘the United States or
California Constitution in connection with a public
issue ....” ( § 425.16, subd. (b)(1).) The goal is to
eliminate meritless or retaliatory litigation at an
early stage of the proceedings. (Liv v. Moore
(1999) 69 Cal.App.4th 745, 750, 81 Cal.Rptr.2d
807, Macias v. Hartwell (1997) 55 Cal.App.4th
669, 672, 64 CalRptr.2d 222.) The statute directs
the trial court to grant the special motion to strike
“unless the court determines that the plaintiff has
established that there is a probability that the
plaintiff will prevail on the claim.” ( § 425.16, subd.
(b)(1).)

FN8. Subdivision (a) of section 425.16
provides: “The Legislature finds and de-
clares that there has been a disturbing in-
crease in lawsuits brought primarily to
chill the valid exercise of the constitutional
rights of freedom of speech and petition
for the redress of grievances. The Legis-
lature finds and declares that it is in the
public interest to encourage continued par-
ticipation in matters of public significance,
and that this participation should not be
chilled through abuse of the judicial pro-
cess. To this end, this section shall be con-
strued broadly.” (Italics added.)

[1][2][3] The statutory language establishes a
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two-part test. First, it must be determined whether
plaintiff's cause of action arose from acts by de-
fendant in furtherance of defendant's right of peti-
tion or free speech in connection with a public is-
sue. (Wilcox v. Superior Court (1994) 27
Cal.App.4th 809, 820, 33 Cal.Rptr.2d 446, disap-
proved on another ground in Equilon Enterprises v.
Consumer Cause, Inc. (2002) 29 Cal.4th 53, 68, fn.
5, 124 Cal.Rptr.2d 507, 52 P.3d 685.) “A defendant
meets this burden by demonstrating that the act un-
derlying the plaintiff's cause fits one of the categor-
ies spelled out in section 425.16, subdivision (e).” (
Braun v. Chronicle Publishing Co. (1997) 52
Cal.App.4th 1036, 1043, 61 Cal.Rptr.2d 58; italics
added.) Assuming this threshold condition is satis-
fied, it must then be determined that plaintiff has
established a reasonable probability of success on
his or her claims at trial. The defendant has the bur-
den on the first issue; the plaintiff has the burden
on the second (Wilcox v. Superior Court, supra, 27
Cal.App4th at p. 819, 33 CalRptr.2d 446);
plaintiff, however, has no obligation to demonstrate
such probability of success if the defendant fails to
meet the threshold burden. **567(Paul for Council
v. Hanyecz (2001) 85 Cal.App.4th 1356, 1365, 102
Cal Rptr.2d 864, disapproved on another ground in
FEquilon Enterprises v. Consumer Cause, Inc.
{2002) 29 Cal.4th 53, 68, fn. 5, 124 Cal.Rptr.2d
507,52 P.3d 685.)

It is only when the defendant has met that
threshold burden and then plaintiff fails to make a
prima facie showing of facts, which, if proved at
trial, would support a judgment in plamtiff's favor,
that the motion to strike must be granted. (Church
of Scientology v. Wollersheim (1996) 42
Cal.App.4th 628, 646, 653, 49 Cal.Rptr.2d 620, dis-
approved on another ground in Equilon Enterprises
v. Consumer Cause, Inc., supra, 29 Cal.4th 53, 68,
fn. 5. 124 Cal.Rptr.2d 507, 52 P.3d 685.) Whether
section 425.16 applies and whether the plaintiff has
shown a probability of prevailing are both legal
questions which we review independently on ap-
peal. (ComputerXpress, Inc. v. Jackson (2001) 93
Cal.App.4th 993, 999, 113 Cal.Rptr.2d 625; Damon

v. Ocean Hills Journalism Club (2000) 85
Cal.App.4th 468, 474, 102 CalRptr.2d 205.) As
both *1397 parties recognize, an order granting a
motion to strike under section 425.16 is appealable
( § 904.1, § 425.16, subd. (j)) and is subject to our
independent de novo review.

2. State Farm Had The Burden of Demonstrating
That Plaintiff’s Action Was Subject To Section 425.16

Section 425.16 applies to any cause of action
arising from an “ ‘act in furtherance of a person's
right of petition or free speech under the United
States or California Constitution in connection with
a public issue.” ” ( § 425.16, subds.(b)(1), (e).) As
used in section 425.16, an act in furtherance of a
person's right of petition or free speech includes:
“(1) any written or oral statement or writing made
before a legislative, executive, or judicial proceed-
ing, or any other official proceeding authorized by
law; (2) any written or oral statement or writing
made in connection with an issue under considera-
tion or review by a legislative, executive, or judi-
cial body, or any other official proceeding author-
ized by law; (3) any written or oral statement or
writing made in a place open to the public or a pub-
lic forum in connection with an issue of public in-
terest; (4) or any other conduct in furtherance of the
exercise of the constitutional right of petition or the
constitutional right of free speech in connection
with a public issue or an issue of public interest.” ( §
425.16, subd. (e).)

As already indicated, a defendant seeking to
strike a plaintiffs complaint under section 425.16
has the burden of making a prima facie showing
that the plaintiff's allegations are subject to that sec-
tion. (Braun v. Chronicle Publishing Co., supra, 52
Cal.App.4th at p. 1042, 61 CalRptr.2d 58.) Only if
the defendant satisfies that burden, will it then fall
to plaintiff to establish the required “probability” of
success. (Kyle v. Carmon (1999) 71 Cal.App.4th
901, 907, 84 Cal.Rptr.2d 303.) The defendant's bur-
den requires that it demonstrate that the plaintiff's
cause of action arose from some act of the defend-
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ant that was taken in furtherance of the defendant's
constitutional rights of petition or free speech. (
Equilon Enterprises v. Consumer Cause, Inc.
(2002) 29 Cal.4th 53, 67, 124 Cal.Rptr.2d 507, 52
P3d 685; Chavez v. Mendoza (2001) 94
Cal. App.4th 1083, 1087, 114 Cal.Rptr.2d 825))

3. State Farm Did Not Meet Its Burden

[4){5] The phrase “arising from™ in section
425.16, subdivision (b)(1), has been interpreted to
refer to “the act underlying the plaintuff's cause™ or
“the act which forms the basis for the plaintiff's
cause of action” and that such act must have been
one done in furtherance of the right of **568 peti-
tion or free speech. “In short, the statutory phrase
‘cause of action ... arising from™ *1398 means
simply that the defendant's act underlying the
plaintiff's cause of action must irself have been an
act in furtherance of the right of petition or free
speech. [Citation.] In the anti-SLAPP context, the
critical point is whether the plaintiff's cause of ac-
tion itself was based on an act in furtherance of the
defendant's right of petition or free speech.
[Citation.]” (Citv of Cotati v. Cashman (2002) 29
Cal.4th 69, 78, 124 Cal.Rptr.2d 519, 52 P.3d 695;
italics in original.) “In deciding whether the
‘arising from’ requirement is met, a court considers
‘the pleadings, and supporting and opposing affi-
davits stating the facts upon which the liability or
defense is based.” ( § 425.16, subd. (b).)" (/4. at p.
79, 124 Cal.Rptr.2d 519, 52 P.3d 695.)

[6){7]1(8][9] The mere fact that a plaintiff has
filed an action after a defendant has engaged in
some protected activity does not mean that the
plaintiff's action arose from that activity. “The anti-
SLAPP statute cannot be read to mean that ‘any
claim asserted in an action which arguably was
filed in retaliation for the exercise of speech or peti-
tion rights falls under section 425.16. whether or
not the claim is based on conduct in exercise of
those rights.” [Citations.]” (Citv of Cotati, supra, 29
Cal.4th at p. 77, 124 CalRptr.2d 519, 52 P.3d 695;
italics in the original [a city's state court action for
declaratory relief to determine the validity of an or-

dinance did not constitute a SLAPP suit merely be-
cause it followed a suit in federal court by a mo-
bilchome park owner attacking that same ordin-
ance; the city's action “ arose ” not from the owner's
prior federal suit, but rather from the controversy
underlying both actions—the constitutionality of
the city's ordinance].) As the Supreme Court put it
in another case, “... the mere fact that an action was
filed after protected activity took place does not
mean the action arose from that activity for the pur-
poses of the anti-SLAPP statute. [Citation.]
Moreover, that a cause of action arguably may have
been ‘triggered’ by protected activity does not en-
tail it is one arising from such. [Citation.] In the
anti-SLAPP context, the critical consideration is
whether the cause of action is based on the defend-
ant's protected free speech or petitioning activity.
[Citations.]” (Navellier v. Sletten (2002) 29 Cal.4th
82, 89, 124 Cal.Rptr.2d 530, 52 P.3d 703; italics in
original; see also Equilon Enterprises v. Consumer
Cause, Inc., supra, 29 Caldth at p. 66, 124
Cal.Rptr.2d 507, 52 P.3d 685.)

It has been recognized, for example, that a de-
fendant's submission of contractual claims for pay-
ment prior to commencement of litigation or an in-
surer's complaint alleging the submission of false
and fraudulent damage reports and repair estimates
prior to the commencement of litigation do not con-
stitute acts done in furtherance of the right of peti-
tion or free speech within the meaning of anti-
SLAPP statute. (See Kajima Engineering & Con-
struction, Inc. v. City of Los Angeles (2002) 95
Cal.App.4th 921,932, 116 Cal.Rptr.2d 187)

[10] *1399 In another recent decision, a court
held that an insurer's filing of a declaratory relief
action to determine coverage under its policy did
not constitute a SLAPP suit intended to chill the pe-
tition rights of the third party claimants who had
sued the insurer's insured. (State Farm General Ins.
Co. v. Majorino (2002) 99 Cal.App.4th 974,
977-978, 121 Cal.Rptr.2d 719.) Similarly to the po-
sition State Farm has taken here, the appellants in
Majorino argued that the insurer's declaratory relief
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action had “arisen” from the appellants' personal in-
jury action against the insured. The court in Ma-
jorino rejected this analysis. “Appellants’ personal
mjury suit against the [insured] did trigger the
chain **569 of events that caused [the insurer] to
seek a judicial declaration of its coverage obliga-
tions. And the nature of the claims in the underly-
ing personal injury case frames the scope of cover-
age under the ... policy. But the action for declarat-
ory relief arose from the tender of defense and the
terms of an insurance policy issued well before the
underlying litigation commenced, not from the lit-
igation process itself. [Citation.]” (/d. at p. 977, 121
Cal.Rptr.2d 719; italics in original; see also City of
Cotati v. Cashman, supra, 29 Cal.4th at pp. 79 80,
124 Cal.Rptr.2d 519, 52 P.3d 695.) In the case be-
fore us, the DOI report may have similarly
“triggered” plaintiff's action, but that action did not
“ arise from ™ such report nor from any communica-
tion by State Farm to the DOI in connection there-
with.

As plaintiff exhaustively argues, his complaint
alleges that State Farm engaged in certain claims
handling misconduct and violated a number of stat-
utory and regulatory rules. He seeks, on behalf of
the general public, to call State Farm to task for
that conduct. Plaintiff seeks no recovery from State
Farm for State Farm's activity in communicating in-
formation to DOI, nor does he allege that any such
communication was wrongful or the cause of any
injury to him. The allegations that State Farm en-
gaged in claims handling misconduct do not charge
an act that State Farm could or would argue was
done by it “in furtherance of” its petition or free
speech rights.

{11] We thus conclude that the alleged wrong-
ful acts of State Farm were not done in furtherance
of any claimed right of petition or free speech. In-
deed, State Farm does not really claim otherwise. It
argues instead that plamtiff is alleging that State
Farm’s communications to DOI (which allegedly
contain or constitute evidence of such wrongdoing)
were protected communications, and to allow

plaintiff to rely on them to prosecute this action
would effectively interfere with State Farm's right
to freely communicate with its regulatory agency.
We reject this argument out of hand. This conten-
tion confuses State Farm's allegedly wrongful acts
with the evidence that plaintiff will need to prove
such misconduct. Plaintiff seeks no relief from
State Farm for its communicative acts, but rather
for its alleged mistreatment of policyholders and its
related violations and evasions of statutory and reg-
ulatory mandates. Even State Farm does not argue
that such activity would be protected as an exercise
of a right of petition or free speech.

*1400 State Farm cites us to numerous cases
(see e.g., Briggs v. Eden Council for Hope and Op-
portunity (1999) 19 Cal.4th 1106, 1109-1116, 81
Cal.Rptr.2d 471, 969 P.2d 564; DuPont Merck
Pharmaceutical Co. v. Superior Court (2000) 78
Cal.App.4th 562, 566, 92 Cal.Rptr.2d 755; Dove
Audio, Inc. v. Rosenfeld, Meyer & Susman (1996)
47 Cal.App.4th 777, 784, 54 Cal.Rptr.2d 830; La-
Fayette Morehouse, Inc. v. Chronicle Publishing
Co. (1995) 37 Cal.App.4th 855, 859-864, 44
Cal.Rptr.2d 46; Tiedemann v. Superior Court
(1978) 83 Cal.App.3d 918, 924, 148 Cal.Rptr. 242),
all of which are inapposite. In each of those cases it
was the defendant's protected acts of speech that
were the acts complained of in the plaintiff's suit (in
which such tortious claims as defamation, false and
misleading statements in violation of Bus. &
Prof.Code, § 17500, and so forth, were alleged).
"™ These cases are of no help **570 at all to the
argument made here by State Farm.

FN9. “The favored causes of action in
SLAPP suits are defamation, various busi-
ness torts such as interference with pro-
spective economic advantage, nuisance and
intentional infliction of emotional dis-
tress.” (Wilcox v. Superior Court, supra,
27 Cal.App.4th at p. 816, 33 CalRptr.2d
446.)

As the authorities discussed above make clear,
that plaintiff filed his action shortly after allegedly
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confidential information from DOI's market condi-
tion examination report became public does not
mean, as State Farm repeatedly argues, that
plaintiffs complaint ‘“arises from™ or is “based
upon” the State Farm information included therein.
It means only that the disclosure of such informa-
tion may have served as a catalyst for the filing of
the complaint and, plaintiff hopes, will serve as a
rich evidentiary source to help him prove his alleg-
ations. Plaintiff's hopeful expectancies may or may
not be realized but, as we have already stated, State
Farm's argument clearly confuses the acts of al-
leged misconduct with the evidence needed to
prove them.

State Farm may well be correct that plaintiff is
relying on evidentiary matter that is both confiden-
tial and privileged and perhaps inadmissible to
prove the allegations of the complaint. If so, there
may be other possible remedies available to State
Farm to address the problem (e.g., a motion for (1)
a summary judgment, (2) an in limine order or (3)
an appropriate protective order). A special motion
to strike under section 425.16, however, is not one
of them.

4. The Attorney's Fee Award Must Be Reversed

Section 425.16, subdivision (c),fN" permits
recovery of attorney's fees by a “prevailing defend-
ant.” Based on the trial court's granting of State
Farm's *1401 special motion to strike, an award of
fees was mandated. In view of our reversal of that
order, however, the attorney's fee award no longer
has a legal basis and must necessarily fall as well.
We thus have no reason to reach or discuss the ex-
tensive arguments submitted by the parties on the
question of the reasonableness of the amount of
fees awarded by the trial court.

FN10. Section 425.16,
provides:

subdivision (c)

“(c) In any action subject to subdivision
(b), a prevailing defendant on a special
motion to strike shall be entitled to re-
cover his or her attorney's fees and costs.

If the court finds that a special motion to
strike is frivolous or is solely intended to
cause unnecessary delay, the court shall
award costs and reasonable attorney's
fees to a plaintiff prevailing on the mo-
tion, pursuant to Section 128.5. (Italics
added.)

Upon remand, plaintiff may be entitled to re-
cover his fees provided he can demonstrate to the
trial court that State Farm's special motion to strike
was either “frivolous” or was “solely intended to
cause unnecessary delay.” We express no opinion
on the merits of such a potential claim.

DISPOSITION
The judgment of dismissal (No. B147937) and
the order for attorney's fees (No. B156219) are re-
versed. The matter is remanded for further proceed-
ings consistent with the views expressed herein.
Plaintiff shall recover his costs on appeal.

We Concur: KLEIN, P.J., and KITCHING, J.

Cal. App. 2 Dist.,2002.
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